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The Application of Presumption Rules to Proving
the “Secrecy” of Trade Secrets:

Concurrently Discussing Article 32 of Anti-Un fair Competition Law

Shen Shijuan, Huang Peiyao

Abstract: The proof of “secrecy” is a key issue in trade secret infringement litigation, and the
difficulty of proving “secrecy” is also a key factor that makes it hard for right holders to defend
their rights. Article 32 of the newly revised Anti-Unfair Com petition Law provides rules for
proving “secrecy”. From the perspective of the burden of proof theory, the revision of this
provision does not change the distribution of the burden of proof regarding “secrecy”. Instead, it
is based on the presumption rules, which are essentially a kind of evidence rules, including four
elements, namely, basic facts, presumption basis, presumption facts, and rebuttal. The
presumed facts are indirectly proved through basic facts, which reduces the burden of proof borne
by the plaintiff. The legitimacy of the enactment of presumption rules is reflected in the legitimacy
of the presumption basis, which is either a rule of thumb or a public policy requirement.

> and

“Preliminary evidence” under Article 32 includes “ taking confidentiality measures’
“reasonably showing that it has been violated”. These types of evidence reduce the difficulty and
cost of proof for the right holder. The presumption of “secrecy” through “preliminary evidence”
not only meets the high probability, conforms to the rule of thumb, but also reflects the public
policy of strengthening the protection of intellectual property rights, and conforms to the logical
reasoning structure of the presumption rules. The suspected infringer has the right to rebut the

“preliminary evidence” and “secrecy”, which ensures the reliability of the presumption.

Keywords: secrecy; burden of proof; presumption rules; preliminary evidence; basic facts
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